Draft: May 13;14, 2010

WATER AND WASTEWATER OPERATION AND MAINTENANCE AGREEMENT

Between
SEVERN TRENT ENVIRONMENTAL SERVICES, INC.
and
THE CLINTON PUBLIC WORKS AUTHORITY

(Date)



Article 1
Article 2
Article 3

Article 4

Article 5§
Article 6

Article 7

Article 8

TABLE OF CONTENTS

DEFINITIONS 1

PURPOSE 6

REPRESENTATIONS AND WARRANTIES OF THE PARTIES 7
Section 3.1 Representations and Warranties of the Municipality ..........ccccooviininnniiinieninns 7
Section 3.2 Representations and Warranties of the Operator ...........ceceveerivereceecnrrenieneneneniennes 7
Section 3.3 Disclosure of InfOrmation .........cocceeevieeerieriiieririe e erer et eseaesiessaeesarseseeressessneessneas 8

SCOPE OF SERVICES AND OPERATOR’S RESPONSIBILITIES 8
Section 4.1 GEINETAL.....ciieii ettt et e st e e b ae e st e s aaeesbesaasessaseastsaansaesasaesabaesnneessnannseearbeens 8
Section 4.2 Standard OF Care........c.cooiiviviieciie ettt ettt 8
Section 4.3 Process COMIIOL .......cccueiiiiririereeeirirtiete s s sreeseeeeseesses e nesssseessesssraesssneassanssesenseesnses 8
Section 4.4 Routine Maintenance of the Facilities and Equipment ...........c..coceevvivvvevvreieneenrennenne. 9
Section 4.5 Repairs and Replacement..........ccoveeiirieiiirceirininienee s eeasiersesrnresessressseesnssssessesnnes 9
Section 4.6 StATTITIE ..ottt et aa e b e e a b e srre b ae bt enbeseresreenes 10
Section 4.7 Disposal of Process ResidUe .........ccoeviiiiieiiiiiniieieeeeee et 10
Section 4.8 Testing and Laboratory ANALYSIS .........ccceviurrieerieriieriieneniiesiresesssessnessresssessesssessaessares 10
Section 4.9 DisStribUtion SYStEML...cocueiiciieiiiriieiieciie ettt e et e sre s areeseseabeeeseeerseeennees 10
Section 4.10  Odor and NOiSE CONIOL......c.ueciiirriiienrieiiirece et crteere b e st sesbeeneesee e beenseenene 11
SECHON 4. 11 SALELY vecveeuivereeiereeiirceesee ettt srte e et e et e ereesteseesbtenseesbeesesstbesesnssesteebesentensesssennseseean 11
Section 4.12  COMMUNICATIONS ... .vevveitieiiiieeieenreiieirteerire e s enteereeeteseseessesssesseesnseneessssaeeseesnesnses 11
SECHION 4.13  REPOTLS ..oveeuieiiriieiieiirtet ettt s s et etr e ere e s ren e saes b bs s sresaresaneeenene 11
Section 4.14  EMeErgency RESPONSE ........ccerreenieierieierieeiicietceete et etn ettt s e eens 12
Section 4.15  Accounting RECOTAS.........eoviiiiiciiiriieiie ettt et eeeeese e 13
Section4.16  Inventory and Condition of Facilities EQUIPMENL .............coovevvivvevreiieeirereieresenn. 13
Section 4.17  Manufacturers’ WaITANTIES ........c..cvevvevieverieeireieeeneeeereeeseeiseseseeeees e e eeeeeesseseesennees 13

CAPITAL PROJECTS 13

ENVIRONMENTAL COMPLIANCE 14
Section 6.1 Environmental Compliance GUATANtee ..............ocooveemeveeeereeeeeeeeee e eeer oo eeseesssones 14
Section 6.2 Fines and Penalties..........ccouieeoiiininioieetieiece et es e 14

MUNICIPALITY’S RESPONSIBILITIES 14
Section 7.1 Municipality’s and Operator’s Representatives ...............cocoeueeeevmoreoeeeeeeesoeeoo, 14
Section 7.2 PEIMLS ..ottt 14
Section 7.3 UHIEIES .o vttt ee e 15
Section 7.4 Compliance With LaWS........c..oveverimiuiuiriieeeeceeeeeeeeeeee e e e ees e e 15
Section 7.5 License to Use the FACILIEIES ......oveveveuiuiioiiieeeeececeeeeee e e 15
Section 7.6 NOCE Of LItIGAtION ....v vttt ee e, 15
Section 7.7 ALCCESS .ottt ettt ettt ettt 1615
Section 7.8 Combined Sewer Overflow and Infiltration and Inflow .............o.o.ovovovooevooo 16
Section 7.9 Approval or Disapproval of Proposed Extraordinary COsts.............ooervovevereovvvennnnn. 16
Section 7.10  General AUTNOTILY .......ouveveieeceeereieeeeeeeeee e 16

COMPENSATION 16
Section 8.1 Base COMPENSAtION..........c.ccuiiirrireeiiieietitet ettt sttt e e 16
Section 8.2 Annual Repair and Maintenance Limit..........coccoooeuiuiiiieirieieeeeeeeeeeeeeee e 17
Section 8.3 AddItioNal SEIVICES .....cvvviuiuiireeieteiieieteeet ettt e ee e et s e ees e e eseesessnas 17




Section 8.4 Other Costs and EXPEISES.....c.ecerreareeerereeriniecrieeerirririsiesiss et sresssssesssssssssassssessess 17
Section 8.5 Change IN SCOPE....c.cucuiriiiiiiiiirie bt 18
Section 8.6 TTAKES -.oveeiireecreret et et e st et sh et et e e b s s s R e e e be e R a e s e b e ba et 1918
Section 8.7 Accrual of Interest on Late Payments ........ccocovecvemniiniinniccceecns 19
Article 9 TERM AND TERMINATION 19
Section 9.1 TETIEL . vttt ettt et te et ettt ettt m e e s ettt eore et e sr e e beent s ene et 19
Section 9.2 T EITIHNALION et evvecvreierireereerre st ebeeaesbeerbe st e sbe et et e sb e st ee e abesac e st e saasanesesnessreensesnsene 19
Article 10 RISK MANAGEMENT 20619
Section 10.]1  IndemmifiCAtION .......coveuiiiiiiiieeiecie et etr e see e e etr et e s ste s e nasba s sabe e b e beasseeenane 2619
Section 10.2  Operator’s INSUTANCE ......co.eiiirciieiiiirieie ettt 20
Section 10.3  Municipality INSUTANCE ......coceeveiirieriieieiiienieeiii et 2420
Section 10.4  Operator’s Liability......ccceoueiiircniiiinericctenc ettt crie e sv s s 21
Article 11 DISPUTE RESOLUTION 21
Section 11.1  APPLCADIHLY cveiviireiiieeice ettt et ettt e e st erae e et s rae sbe s et s et eeanenesesseons 21
SECHON 11.2  DHSPULES...cruiiiieirrieiiieritiereneteestesresstaearsesssesssassssessssenaseessssesssensssaesnsesssasasessnsesssseses 21
Section 11.3  Selection of Independent ENGINEET ..........cccoocoveiiiciiiiciiiiecese e e e, 21
Section11.4  Replacement of the Independent Engineer ..........ccccooveeieviriicninnncvenenieneerceeienees 22
Section 11.5  Covenant to Continue WOTK .........cc.ccecervieieienienieeieee s ceeeeeesessesnesasasseerssresasnans 22
Article 12 MISCELLANEOUS 22
Section 12.1  ReElAtIONSHIP ...ccvvviiiieriiceeieircce ettt ettt vttt rb et s be e e steeaeaones 22
Section 12.2  CONSLIUCTION .c...eoverrretrerierirterteiereteresteterastereseeeseaseseassesesessetesseseetesessesessessesessenns 22
Section 12.3  Entire Agreement; AMENAMENTS............oecvirieriireriviierrieeecesreere s seeeeeseseesteeee s 23
SECHION 124 WRIVET ....eiiiiieiiricietieteirietetesteste ettt ettt e ss e te e seete et e s saemeonessssboneseestesesens 23
Section 12.5  ASSIZIMENL ......ovevveuiieiriiiiieieee ettt ettt s et saesess s er st esesssesssseseaesans 23
Section 12.6  FOTCE MAJEUTE .......cvuiuiiiiiririnieieteteieeeecte ettt e st eetos e eeaseseaseeenen 23
Section 12.7  Governing Law and VENUE ..........ccccouiviiieiiicieeicceceeceee et 23
SECHION 12,8 INOHICES ..uvvveeriieieirieietnieeest ettt e ettt ettt e et et e e et eae e eee e esaseeeseseeeeseaens 23
SECtion 12,9 SEVEIADILILY .....cvvivveuiieiitiiietiee ettt se e et e e e et s eeeseaeaes 24
Section 12,10 COUNLETPATES ........c.virierieieeieiretesitete et ettt s e taee e ee et se e e esesesessessressenas 24
Section 12.11  Modification 0f AZIEEMENL...........c.c.cvevieieeeiieieeeeeeeee e eee et ses e eee e ee oo 24
SeCtion 12,12 SUIVIVAL....ocuiuiiiriieiriiiiieete ettt eea et e et e e eeses s essneee, 24
EXHIBITS

Exhibit A
Exhibit B
Exhibit C

Exhibit D

Baseline Conditions
Municipality’s Environmental Permits
Description of Facilities

Compensation Formula

ii



WATER AND WASTEWATER OPERATION AND MAINTENANCE AGREEMENT

THIS WATER AND WASTEWATER OPERATION AND MAINTENANCE AGREEMENT
(hereinafter, the “Agreement™) is made and entered into this day of , 2010, by and
between the Clinton Public Works Authority, a municipal corporation organized under the laws of the
State of Oklahoma (hereinafter the “Municipality”), and Severn Trent Environmental Services, Inc., a
Texas corporation with its principal place of business at 16337 Park Row, Houston, Texas 77084
(hereinafter the “Operator”).

WHEREAS, the Municipality desires to hire a professional firm to operate and maintain the
Municipality’s Facilities (defined below) and the Operator desires to provide said operations and
maintenance services to the Municipality,

NOW, THEREFORE, in consideration of the mutual agreements herein contained, and subject to
the terms and conditions herein stated, the parties agree as follows:

Article1 DEFINITIONS

“Abnormal or Biologically Toxic Material” is defined as any substance or combination of substances
contained in the raw water or influent wastewater received or treated at any of the Facilities in sufficient
concentrations or amounts so as to either:

6)) interfere with the biological processes necessary for the removal of organic and chemical
constituents from the raw water or wastewater in a manner required to meet Applicable
Law including the discharge limits specified in the Municipality’s Environmental
Permit(s); or

(i) cause the effluent wastewater discharged from the Facilities to become or create Process
Residue or other materials classified as hazardous waste as defined under RCRA and/or
hazardous substances as defined under CERCLA.

Abnormal or Biologically Toxic Materials may include, but are not limited to, concentrations of heavy
metals, phenols, cyanides, pesticides, herbicides, priority pollutants as listed by USEPA, or any substance
that violates the local or USEPA standards for finished water after the routine processing of the influent
wastewater and raw water.

“Additional Services” shall mean services performed by the Operator that are outside of Operator’s scope
of Services as set forth in Article 4 of this Agreement.

“Adjustment Date” shall mean each and every anniversary of the Commencement Date.

“Affiliate” shall mean “related parties” to the Operator and Municipality within the meaning of Section
144(a) (3) of the Internal Revenue Code.

“Agreement” is defined in the Preamble to this Agreement.
“Agreement Year” is defined as any consecutive twelve (12) month period during the term of the

Agreement (including the renewal options) that begins on the Commencement Date and subsequently
ends on each anniversary of that date.
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"Annual Maintenance Expenditures” is defined as the total of all expenses incurred annually by the
Operator in connection with the discharge of its maintenance responsibilities as provided by Section 4.4
of this Agreement; provided however that the Annual Maintenance Expenditures shall exclude Operator’s
direct labor expenses and related benefits for those individuals exclusively assigned by the Operator to the
operations and maintenance of the Facilities and whose cost is included in the Base Compensation
hereunder. The Annual Maintenance Expenditures shall specifically include, but shall not be limited to,
all materials, supplies, parts, tools, outside subcontractors, specialized services, rental equipment and all
of the Operator's overtime costs and related benefits, as well as the cost of Operator’s personnel not
exclusively assigned to the operation and maintenance of the Facilities at an agreed hourly billing rate,
provided, however, that Operator shall consult Municipality regarding purchases of services, equipment
or tools that may or could be provided by the Municipality. As stated in Section 4.5 hereunder, any
individual expenditure for the repair and/or replacement of Facilities’ equipment or structure, other than a
Capital Improvement, whose unit cost (as to any single event or function) exceeds five thousand dollars
($5,000.00) shall be subject to the Municipality’s prior approval. The cost of such approved expenditures
shall be included in the Annual Maintenance Expenditures.

“Annual Repair and Maintenance Limit” is defined as the total of all Annual Maintenance Expenditures
in an amount up to a maximum of seventy five thousand dollars ($75,000) for the first Agreement Year.
For each Agreement Year thereafter, the Annual Repair and Maintenance Limit shall be agreed to by the
parties. In the event that parties are unable to reach agreement, the Annual Repair and Maintenance Limit
shall be the same amount as in the prior Agreement Year.

“Applicable Law” is defined as those laws, rules, regulations, codes, administrative and judicial orders,
directives, guidelines, judgments, rulings, interpretations or similar requirements or actions of any federal,
state, local government, agency or executive or administrative body of any of the foregoing, including
CERCLA, SDWA and RCRA, in each case that pertain to the (a) parties’ respective responsibilities under
this Agreement; (b) operation or maintenance of the Facilities; (¢) health and welfare of individuals
working at or visiting the Facilities; and (d) the collection, delivery, treatment and disposal of the
Municipality’s raw and finished water, wastewater, Process Residue and/or related wastes. This definition
specifically includes the terms, conditions, requirements or schedules of any administrative or judicial
settlement or enforcement related, in any way, to the Facilities, to the collection, delivery, pretreatment,
or treatment of the Municipality’s raw and finished water and/or wastewater, to the handling,
transportation, treatment and disposal of Process Residue and to each of the Municipality’s
Environmental Permits issued for the Facilities.

“Authorized Representative” is defined in Section 7.1 of this Agreement.
“Base Compensation” is defined in Section 8.1 of this Agreement.

“Baseline Conditions” shall mean the hydraulic influent flow of water and wastewater received and/or
processed at the Facilities, and the maximum wastewater influent loading limits contained in such influent
wastewater, all as outlined in Exhibit A. The Baseline Conditions shall be reset and adjusted on each and
every Adjustment Date to reflect the actual influent hydraulic flows and loadings processed at the
Facilities during the Agreement Year just ended.

“Bas'eline Power Rate” shall mean the electric rate established by American Electric Power/Public
Service Company of Oklahoma Inc. in effect as of the Commencement Date. The Baseline Power Rate
shall be increased on each Adjustment Date by the Price Index Increase.

“Capitz_zl' Improvement(s)” shall mean changes, additions, other than repair, which result in an upgrade to
the Facilities constructed or implemented by the Municipality or with the Municipality’s prior approval.
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“CERCLA” is defined as the federal Comprehensive Environmental Response Compensation and
Liability Act, as same may be amended from time to time, 42 USC §9601 et seq.

“Change of Law”’ is defined as the occurrence of any of the events listed in (i) through (iv) below, which
results or can reasonably be expected to result in (a) the need to make a Capital Improvement at or to the
Facilities in order for the Operator to operate the Facilities in accordance with this Agreement and
Applicable Law; or (b) an increase or decrease to the cost of managing, operating or maintaining the
Facilities in accordance with this Agreement and Applicable Law; or (¢) a material and adverse effect on
the scope of the Operator’s liabilities or obligations under this Agreement:

0 there is passed or promulgated any federal, state, or other local law, statute, ordinance,
rule or regulation different from those existing on the date this Agreement is executed; or

(i1) there is passed or promulgated any amendment to, or change in, any federal, state, or
other local law, statute, ordinance, rule or regulation (including any applicable sales tax
regulation) following the date of this Agreement; or

(iii))  following the execution of this Agreement, there comes into existence an order or
judgment of any federal, state, or local court, administrative agency or other
governmental body containing interpretations of any Applicable Law relating to the
operation or maintenance of the Facilities or the health and safety of the Operator’s
employees that is inconsistent with generally accepted interpretations in effect on the date
this Agreement is executed; or

@iv) after the effective date of this Agreement, any change occurs which affects the issuance
or renewal, or causes a suspension, termination, interruption, revocation, denial or failure
of renewal (for reasons other than Operator fault or failure by the Operator to comply
with the terms of this Agreement) of any official permit, license or necessary approval by
the USEPA, the Occupational Safety and Health Administration or the State
Environmental Agency.

“Commencement Date” shall mean the date designated by the parties hereunder for the commencement
of their respective obligations. The parties agree that the Commencement Date shall be July 1, 2010.

“Environmental Compliance Guarantee” is defined in Section 6.1.

“Facilities” or “Municipality’s Facilities” is defined as the water treatment plant, wastewater treatment
plant, and all associated facilities as described in Exhibit C to this Agreement.
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“Force Majeure” is defined as any act, event, or condition to the extent that it adversely impacts the cost
of performance of, or adversely affects the ability of, either party to perform any obligation under this
Agreement (except for payment obligations) if such act, event or condition, in light of any circumstances
that should have been known or reasonably believed to have existed at the time, is beyond the reasonable
control and is not a result of the willful or negligent act, error, omission or failure to exercise reasonable
diligence on the part of the party relying thereon; provided, however, that the contesting party in good
faith or failure in good faith to contest such action or inaction shall not be construed as a willful or
negligent act, error, omission or lack of reasonable diligence of either party.

(@) Inclusions subject to the foregoing, such acts, events or conditions may include, but shall not be
limited to, the following:

(i)

(i)

(iii)

(iv)

™)

(vi)

(vii)

(vii)

an act of God, landslide, earthquake, fire, explosion, flood, hurricane, tornado, sabotage,
or similar occurrence, acts of a public enemy, terrorism, extortion, war, blockade,
insurrection, riot or civil disturbance;

the failure of any appropriate governmental agency or private utility to provide and
maintain utilities;

any failure of title to the Facilities or any placement or enforcement of any lien, charge or
encumbrance on the Facilities or on any improvements thereon that is not consented to in
writing by, or arising out of any action or agreement entered into by, either party to the
Agreement;

the inability of the Operator and its subcontractors to gain and maintain access to all areas
of the Facilities and/or adjoining the Facilities where the Operator is required to provide
services or perform any work hereunder;

the preemption, confiscation, diversion, destruction, or other interference by, on behalf,
or with authority of a governmental body in connection with a declared or asserted public
emergency or any condemnation or other taking by eminent domain or similar action, in
the possession of property, equipment or materials located at the Facilities, or in the
performance of the Services to be performed by Operator hereunder;

strikes, work stoppages, or labor disputes affecting the Operator and any subcontractor
(excluding material suppliers) of the Operator;

with respect to the Operator, the presence at the Facilities of (i) subsurface structures,
materials or conditions having historical, geological, archeological, religious or similar
significance; (i) any habitat of an endangered or protected species; or (iii) functioning
subsurface structures used by utilities on, underneath, near or adjacent to the Facilities;

with respect to the Operator, (i) the presence anywhere in, on or under the Facilities on
the Commencement Date of underground storage tanks; (ii) the presence of hazardous
materials or regulated substances in environmental media anywhere in, on or under the
Facilities as of the Commencement Date; (iii) the off-site migration of pollutants and/or
off-site contamination, including any migration of pollutants that is not caused by the
negligence of the Operator; or (iv) contamination of the Facilities from groundwater, soil
or airborne hazardous materials or regulated substances migrating from sources outside
the Facilities to the extent not caused by the Operator’s negligence;
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(ix) with respect to the Operator, damage to the Facilities caused by third parties not related to
or under the control of the Operator including, but not limited to, other contractors and
subcontractors for the Municipality;

(x) the failure of any subcontractor or supplier to furnish services, materials, chemicals or
equipment on the dates agreed to, but only if such failure is the result of an event that
would constitute Force Majeure if it affected the Operator directly, and the Operator is
not able after exercising all reasonable efforts to timely obtain substitutes; and

(xi) the breach of this Agreement by one of the parties to the extent that it adversely impacts
the non-breaching party’s cost of performance under this Agreement or adversely affects
the ability of the non-breaching party to perform any obligation under this Agreement,

(b) Exclusions. None of the following acts, events or conditions shall constitute an event of Force
Majeure:

(i) general economic conditions, interest or inflation rate fluctuations, commodity prices or
changes in process, or currency or exchange rate fluctuations;

(i) changes in the financial condition of the Municipality, the Operator, or any of their
Affiliates or subcontractors;

(iii)  union work rules which increase the Operator’s operating cost for the Facilities;

(iv)  any impact of prevailing wage laws on the Operator’s costs, provided however that such
requirements or demands may constitute a Change of Law entitling the Operator to
additional compensation;

W) the consequence of Operator error, including any errors of Operator Affiliates or
subcontractors; and/or

(vi) litigation against the Municipality and/or Operator.
“Indemnified Party” is defined in Section 10.1.

“Independent Engineer” refers to a nationally recognized independent consulting engineering firm
experienced in the design and/or the operation of water and wastewater treatment systems as selected in
accordance with the procedures set forth in Article 11 herein.

“Municipality” is defined in the Preamble to this Agreement.

"‘Municipality 's Discharge Permit(s)” and/or “Discharge Permit(s)” shall refer to all permits and
licenses issued to Municipality and required for the discharge of wastewater from the Facilities.

“Municipality’s Environmental Permit(s)” or “Environmental Permit(s)” shall refer to the
Municipality’s Discharge Permits and all other permits and licenses issued to the Municipality and
required for the supply of finished water from the Facilities. Copies of all Environmental Permits are
attached as Exhibit B to this Agreement.

“Non-Processible Water or Wastewater” is defined as influent water or wastewater (i) which contains
Abnormal or Biologically Toxic Materials; or (i) which is otherwise detrimental to the operation and
performance of the Facilities; or (iii) which exceeds the design capabilities of the Facilities as defined by
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the Operations and Maintenance Manual for the Facilities or as provided in submissions made to
regulatory agencies in connection with the construction and/or the permitting of the Facilities.

“Operator” is defined in the Preamble to this Agreement.

“Price Index” shall mean the Consumer Price Index for all Urban Consumers (CPI-U) for the U.S. City
Average for all Services, 1982-84=100 as published monthly by the U.S. Department of Commerce,
Bureau of Labor Statistics. In the event that this Price Index is changed, or if a substantial change is made
in the terms or number of items contained in the Price Index, then the Price Index shall be adjusted to the
figure that would have been arrived at had the manner of computing the Price Index in effect as of the
Commencement Date not been altered. In the event such Price Index (or a successor or substitute index) is
not available, a reliable governmental or other non-partisan publication evaluating the information
therefore used in determining the Price Index shall be used. No adjustments or re-computations,
retroactive or otherwise, shall be made due to any revision that may later be made in the first published
figure of the Price Index for any year.

“Price Index Increase” shall mean the percentage increase between the Price Index in effect as of the
February of the current Agreement Year over the Price Index in effect as of prior February. The Price
Index Increase shall be calculated as of each and every Adjustment Date for the purpose of adjusting the
Base Compensation and the Baseline Power Rate.

“Process Residue” is defined as grit, screenings, water and wastewater sludge, and other residue
generated by or through the operation of the Facilities.

“RCRA” is defined as the Resource Conservation Recovery Act, as same may be amended from time to
time, 42 USC §8921 et seq.

“SDWA" is defined as the Safe Water Drinking Act, as may be amended from time to time, 42 USC
§300f et seq.

“Services” is defined in Section 4.1.

“Sewer Use Ordinance” is defined as the Municipality’s ordinance, order, regulation or policy which
establishes the requirements for persons discharging wastewater to Municipality’s sewer system, as same
may be amended from time to time.

“Shutdown” is defined as the cessation or substantial interruption of normal operations at the Facilities
due to the failure of operating equipment or interruption of the processes of the Facilities for reasons other
than the negligence of the Operator or its employees, agents or subcontractors.

“State” is defined as the State within which geographical boundaries the Municipality is located.

“USEPA” refers to the United States Environmental Protection Agency.

Article2 PURPOSE

Commencing on the Commencement Date and during the term of this Agreement, the Municipality
agrees to engage the Operator as an independent contractor to operate and maintain the Facilities, and
Operator agrees to operate, and maintain the Facilities in accordance with the terms and conditions of this
Agreement, Applicable Law, and all permits, licenses, manufacturer’s protocols, and specifications
applicable to the operation and maintenance of the Facilities. Each party hereto agrees that it will
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cooperate in good faith with the other and its agents, employees, representatives, officers, contractors, and
subcontractors to facilitate the performance of the mutual obligations set forth in this Agreement.

Article 3

REPRESENTATIONS AND WARRANTIES OF THE PARTIES

Section 3.1 Representations and Warranties of the Municipality

Municipality hereby represents and warrants that, as of the date hereof:

(a)

(®)

(c)

(d)

(e)

It is a municipal corporation of the State duly organized, validly existing and in good standing
under the laws of the State, with all legal right, power and authority to enter into this
Agreement, to own and operate its properties, to carry on its business as now conducted and as
proposed to be conducted, and to enter into and perform its obligations under this Agreement.

This Agreement, Municipality’s execution and delivery of this Agreement and Municipality’s
performance of its obligations hereunder, have been duly and validly authorized. This
Agreement has been validly executed and delivered by Municipality and constitutes a legal,
valid, and binding obligation of Municipality, enforceable in accordance with its terms.

Municipality’s execution, delivery, and performance of this Agreement will not conflict with,
or result in any violation of, or constitute a default or a condition which upon notice or lapse of
time, or both, would constitute a default under any judgment, order, writ, injunction, decree,
rule, regulation, permit, license, note, agreement, mortgage, deed, contract or other instruments
that apply to, or which bind Municipality or any of its assets and properties.

There are no actions, suits, proceedings or governmental investigations pending, or, to its best
knowledge, threatened against it or its assets or properties, and no judgments, decrees, orders,
rulings, writs or injunctions outstanding against it or its assets or properties, that would in any
case have a material adverse effect upon Municipality’s ability to execute this Agreement or
otherwise to consummate and perform its respective obligations hereunder.

The Municipality and its representatives are fully familiar with this Agreement and the
obligations set forth herein, including all the exhibits and schedules attached to this Agreement,
if any, and Municipality is fully capable of performing and complying with the same.

Section 3.2 Representations and Warranties of the Operator

Operator hereby represents and warrants to Municipality that, as of the date hereof:

(a)

(®)

()

It is a corporation duly organized, validly existing and in good standing under the laws of the
State of Texas, and qualified to conduct business in the State with full corporate power and
authority to enter into this Agreement, to carry on its business as now conducted and as
proposed to be conducted, and to enter into and perform this Agreement.

This Agreement, Operator’s execution and delivery of this Agreement, and Operator’s
performance of its obligations hereunder, have been duly and validly authorized by Operator by
all necessary corporate action. This Agreement has been validly executed and delivered by
Operator and constitutes a legal, valid and binding obligation of Operator, enforceable in
accordance with its terms.

The execution, delivery and performance of this Agreement will not conflict with, or result in
any violation of, or constitute a default or a condition which upon notice of lapse of time, or
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both, would constitute a default, under the organizational documents of Operator nor under any
judgment, order, writ, injunction, decree, rule, regulation, permit, license, note, agreement,
mortgage, deed, contract or other instruments that apply to, or which bind, Operator or any of
its assets or properties.

(d) There are no actions, suits, proceedings or governmental investigations pending, or, to its best
knowledge, threatened against it or its assets or properties, and no judgments, decrees, orders,
rulings, writs or injunctions outstanding against it or its assets or properties, that would in any
case have a material adverse effect upon Operator’s ability to execute this Agreement or
otherwise to consummate and perform its respective obligations hereunder.

(e) The Operator is fully familiar with this Agreement and the obligations set forth herein,
including all exhibits and schedules attached to this Agreement, if any, and Operator is capable
of performing and complying with same.

Section 3.3 Disclosure of Information

The Municipality and the Operator each represent and warrant to the other that each has disclosed, and
will in the future disclose, any and all information it now has, or may have in the future, relating to the
Facilities that may be relevant to the other in performing its duties and obligations. Such information shall
include, but shall not be limited to, the appropriate sections of any vulnerability or security assessment
performed (including any vulnerability assessments performed in accordance with 42 USCS §300i-2 or
any other similar statute), environmental audits, prior permit violations and/or dealings with regulatory
agencies.

Article 4 SCOPE OF SERVICES AND OPERATOR’S RESPONSIBILITIES
Section 4.1 General

Subject to the terms and conditions provided herein, the Operator shall provide labor, tools, utilities and
materials, including an on-site routine stock of chemicals necessary for the operation and maintenance of
the Facilities to the extent specifically set forth in this Article 4 (hereinafter the “Services”). The Services
include: (a) treatment of wastewater influent delivered to the Facilities; (b) the production of treated water
as necessary to meet the demand for water by the Municipality’s customers, as well as using reasonable
efforts to maintain full water storage capacity levels in all water storage facilities in the distribution
system, consistent with the parties’ understanding the current capability of the water plant is 1.8 MGD;
(c) routine preventive maintenance of the Facilities; (d) repair and replacement of the Facilities’
equipment; (e) laboratory testing and analysis; and (f) preparation and prompt delivery of all applicable
and required filings, including discharge reports, to Municipality and to regulatory agencies as prescribed
by Applicable Law.

Section 4.2 Standard of Care

The Services.provided under this Agreement are of a professional nature and shall be performed in
accordance with the degree of skill and care ordinarily exercised by members of Operator’s profession in
the geographic region of the Facilities.

Section 4.3 Process Control

(a) The Qperator shall operate and maintain the Facilities and all equipment and processes
contained therein in accordance with relevant operation and maintenance manuals and

Page 8



warranties for the Facilities, Applicable Law, the existing raw water supply and the
Environmental Permits.

(b) During any Municipality-approved construction or other modification of the Facilities, the
Municipality and the Operator will work together to maintain Operator’s access to the Facilities
and to minimize disruption and outages to the Facilities’ existing equipment and components.
The Municipality and the Operator will jointly develop a plan of action that will address
protection to the Facilities’ equipment and processes during any such construction and/or other
rehabilitation period while providing for the continued operation of the Facilities to the extent
reasonably possible.

Section 4.4 Routine Maintenance of the Facilities and Equipment

Subject to the limitations set forth in Section 4.5, Section 8.2 and Section 8.4 below, the Operator shall (1)
perform routine preventive maintenance in accordance with manufacturers’ specifications and approved
operating and maintenance procedures developed for equipment and processes of the Facilities; (ii) repair
and/or replace equipment; (iii) clean and lubricate equipment; (iv) make equipment inspections and
needed adjustments; (v) perform predictive maintenance as appropriate; (vi) perform building and
grounds janitorial services for the Facilities and cleaning of all equipment and vehicles; (vii) perform
plumbing and electrical maintenance; (viii) maintain vehicles and light duty service trucks necessary for
daily operations; and (ix) maintain all of the Facilities’ instrumentation, including instrumentation
provided to the Operator by the Municipality pursuant to this Agreement. Operator shall schedule and
track all preventive and corrective maintenance and perform spare parts inventory control in accordance
with standard industry practice.

Section 4.5 Repairs and Replacement

(a) The Operator shall be responsible for all Annual Maintenance Expenditures not to exceed the
Annual Repair and Maintenance Limit (which Annual Repair and Maintenance Limit shall be
included in the Base Compensation and adjusted on each and every Adjustment Date.. Any and
all costs in excess of the Annual Repair and Maintenance Limit shall be the responsibility of the
Municipality and shall be paid directly by the Municipality or reimbursed to the Operator in
accordance with Section 8.4.

) The Operator shall not incur any single maintenance related expenditure whose unit cost
exceeds five thousand dollars ($5,000.00) without the prior written approval of the
Municipality, except in the case of emergencies threatening the immediate Shutdown of, or the
substantial reduction in the operational capacity of any of the Facilities, or the life, health or
property of the Municipality and/or the Operator, their employees and/or agents or others (for
purposes of this Section 4.5 only, all such emergencies shall be referred to collectively and
individually as an “Emergency”’). When the Operator determines that a condition constitutes an
Emergency, the Operator may begin taking the necessary abatement action, including all
necessary equipment repairs, immediately without the Municipality’s prior approval. Any cost
incurred during the Emergency shall be included in the Annual Maintenance Expenditures,
subject to the Municipality’s subsequent review and approval. Any such cost unnecessarily
incurred in an Emergency shall be bome by the Operator without reimbursement by the
Municipality, but only to the extent it is subsequently determined that the Operator’s actions in
incurring such cost were not consistent with good and prudent industry practice given the
information available to the Operator at the time the decision to incur such cost was made.

Page 9



Section 4.6 Staffing

(a)

(b
©

@

The Operator shall provide qualified and, where required, certified staffing for the operation
and maintenance of the Facilities in accordance with the Municipality’s Environmental Permits.

The Operator shall provide an appropriate level of training for its personnel.

The Operator shall comply with the requirements and policies of the Municipality regarding
minority hiring, but only to the extent same is in compliance with Applicable Law.

Operator shall offer employment to all current, qualified, regular full-time individuals
employed at the Facilities as of the date hereof at a combination of salary and benefits
comparable to those provided to such individuals immediately prior to the date hereof.

Section 4.7 Disposal of Process Residue

(@
(b)

(c)

As the agent for the Municipality, the Operator shall dispose of Process Residue.

The Operator shall follow the current practices of the Municipality and dispose of Process
Residue either at an approved landfill designated as a disposal site by the Municipality or at an
approved land application site designated and made available by the Municipality. Throughout
the term of this Agreement, the Municipality shall be responsible for locating and designating
duly licensed disposal sites for the Municipality’s Process Residue. Except to the extent caused
by its own negligence, in no event shall Operator be responsible for any fines, penalties or
damages resulting from the improper disposal of the Municipality’s Process Residue. Title and
ownership of Process Residue shall remain with the Municipality notwithstanding any such
services by the Operator.

The costs of transportation and disposal of Process Residue at the disposal sites utilized by the
Municipality as of the Commencement Date shall be included in the Base Compensation. In
the event that the Municipality designates new disposal sites or practices for the disposal of
Process Residue and such practices result in additional costs to the Operator, Operator shall be
entitled to compensation for such additional costs.

Section 4.8 Testing and Laboratory Analysis

Operator shall perform or shall contract with a laboratory certified by the State to perform all sampling
and laboratory analysis required by the Municipality’s Environmental Permits. Within thirty (30) days
following the Commence Date, Operator and Municipality shall agree upon a list of the laboratory
analysis to be provide by a State-certified laboratory and the analysis to be provided by the Operator.
Laboratory testing required by the Safe Drinking Water Act shall be provided by the Operator, except for
those parameters which are currently tested by the ODEQ laboratory. Laboratory procedures and analysis
shall conform to the then current edition of Standard Methods for the Examination of Water and
Wastewater, or shall be in accordance with testing requirements of the Municipality’s Discharge Permits.

Section 4.9 Distribution System

Operator shall perform any distribution testing and monitoring in accordance with Applicable Law.
Operator will flush dead end hydrants in accordance with Municipalities current schedule.
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Section 4.10 Odor and Noise Control

(@ Operator shall operate the Facilities within the limits and capabilities of the Facilities’
equipment to effectively control odor and noise and insure that there is no avoidable disruption
of adjacent neighborhoods.

(b) Odor complaints received by the Operator shall be reported to the Municipality within twenty-
four (24) hours and contain the name, address, phone number, date and time, Operator contact
person, nature of odor, probable origin of the odor and the action the Operator will implement
or has implemented to remedy and/or mitigate said odor.

Section 4.11  Safety

The Operator shall implement a proper safety program prior to beginning its Services under this
Agreement. Such safety program shall comply with Applicable Laws and Operator agrees that it will
adhere to all portions of that safety program; provided however that under all circumstances, Operator
should not assume any obligation or incur any liability for any injury, death or damage caused by (i)
unsafe site conditions not created by the Operator or by any of its agents, employees and subcontractors,
(ii) work being performed by other parties not related to the Operator, (iii) the negligence of Municipality,
and/or (iv) the negligence of any third party not related to the Operator.

Section 4.12 Communications

(a) To keep the Municipality informed about the status of the Facilities, the Operator shall, within
thirty (30) working days of the Commencement Date, develop an informational
communications program, subject to Municipality’s approval, which shall be comprised of a
written monthly report to Municipality on the operational status and maintenance of the
Facilities.

(b) Operator is hereby given permission to interface with regulatory agencies without
Municipality’s consent in matters related to compliance with the Municipality’s Environmental
Permits, including the Discharge Permits, and/or with respect to matters required under the
Operator’s staff certification and licensing requirements and/or as otherwise necessary to
comply with Applicable Law, including communication during emergency situations. Operator
shall, as soon as practicable and in reasonable detail, inform the Municipality of the subject
matter of such communications with regulatory agencies. All other communications with
regulatory agencies, the media, or community groups may occur only upon Municipality’s
request or with Municipality’s prior approval.

Section 4.13  Reports

(a) Operator shall maintain computerized and other necessary records of operations, maintenance,
repair and improvement activities at the Facilities and shall prepare and submit to the
Municipality a monthly report, delivered to the Municipality not later than the third (3")
Tuesday following the end of each month, including a narrative and itemized summary of
operations, maintenance, repair and replacement activities (including the draw-down against the
Annual Repair and Maintenance Limit) and data required for monthly reporting to local, state
and federal agencies. The monthly report shall also include the following items: (i) copies of
waste and sludge manifests; (ii) insurance claims that are filed or pending; and (iii) copies of all
reports and correspondence made by the Operator to local, State and federal regulatory agencies
on behalf of the Municipality.
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(b)

(©)

The Operator shall collect the data for all permit monitoring and operating reports required by
Applicable Law or by this Agreement and shall deliver the required monitoring and operating
reports to the Municipality and to the appropriate regulatory agencies having competent
jurisdiction over same. If required pursuant to Applicable Law, the Operator shall attest as to
the accuracy and completeness of the data collected for each report. The Municipality,
however, shall at all times be responsible for maintaining all required permits for the ownership
and operation of the Facilities.

All Facilities’ records and data, including but not limited to operation reports, laboratory
reports and monitoring documentation, but excluding Operator’s budgetary and financial
information, are the property of the Municipality and cannot be destroyed by Operator without
written consent of the Municipality. All site-specific operating procedure guidelines, preventive
maintenance and safety programs and plant evaluation reports will, upon termination of this
Agreement, become and remain the property of the Municipality.

Section 4.14 Emergency Response

(a)

(b)

(©)

(d)

(e

Operator shall provide emergency response when required. Emergencies include situations in
which, absent Operator’s action, there is a risk of: (i) the Facilities’ noncompliance with
Applicable Law; (i) failure of the Facilities to operate within a reasonably foreseeable period
of time; (iii) circumstances immediately affecting the safety of persons or property; (iv) adverse
impact of snow and other extreme weather conditions and other natural or man-made disasters;
and (v) the occurrence of an event of Force Majeure or Shutdown.

Operator shall provide said emergency response as promptly as possible, but, absent
extraordinary circumstances, within ninety (90) minutes of being notified of the existence of the
emergency and the need to respond thereto.

All costs incurred by the Operator in responding to emergencies shall be borne by the
Municipality, except where specifically provided otherwise, and where such emergency,
production stoppage or failure of the Facilities to operate is a direct result of Operator’s failure
to operate and maintain the Facilities in accordance with the terms of this Agreement.

In the event of sudden damage or destruction of any portion of the Facilities, or in the event of
an emergency which in the reasonable judgment of the Operator is likely to result in material
loss or damage to any portion of the Facilities, or constitute a threat to human health or safety,
the Operator may suspend operations of those portions of the Facilities which are reasonably
determined to be affected by the emergency and may make such emergency repairs as are
necessary to mitigate or reduce such loss, damage or threat. The Operator shall provide prompt
notice to the Municipality of any such damage, destruction or threat and of any emergency
repairs that have or will be taken. The Municipality and the Operator shall cooperate in good
faith in pursuing reasonable measures to mitigate any threats to human health or safety, or the
environment.

Within thirty (30) days of the Commencement Date, the Operator shall develop an emergency
response plan that shall designate emergency team members and identify the standard operating
procedures to be followed. In the event of an evacuation, the Operator will report to the
Municipality’s designated emergency management location, or other site to be specified by the
Municipality’s authorized representative.
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Section 4.15  Accounting Records

Operator shall maintain up-to-date financial and accounting records as they apply to the Annual
Maintenance Expenditures. The records must be kept in accordance with the Operator's standard
accounting practices and made available to the Municipality within thirty (30) working days of
Municipality’s written request.

Section 4.16 Inventory and Condition of Facilities Equipment

(a) Within ninety (90) days of the Commencement Date, Operator shall submit a written inventory
of all hand tools, consumables and expendable supplies and spare parts at each of the Facilities.
Within ninety (90) days of the Commencement Date, the Operator shall also submit a written
inventory of any and all Process Residue stockpiled or contained at the Facilities. Municipality
agrees and shall take all necessary measures to ensure that the volume or quantity of all Process
Residue stockpiled or contained within the Facilities as of the Commencement Date shall not
exceed the volume or quantity of Process Residue typically generated from the operation of the
Facilities in an average month. The Municipality shall have twenty (20) days to verify and
accept Operator’s written inventories submitted pursuant to this Section 4.16(a).

(b) At the termination of this Agreement, the Operator shall provide the Municipality with
inventory in quantity and/or value equal to or greater than the initial inventory, reasonable wear
and tear excepted. The Operator shall be permitted to leave only an amount of Process Residue
at the Facilities that is less than or equal to the amount of Process Residue listed in the
inventory prepared by the Operator and accepted by the Municipality pursuant to Section
4.16(a) above.

(©) Within ninety (90) days of the Commencement Date, the Operator shall prepare and submit an
assessment report on the conditions of the Facilities and process equipment. The assessment
report shall include a list of repair or replacement projects and recommended Capital
Improvements necessary to ensure that the operation of the Facilities will conform to
Applicable Law together with the projected costs associated with same.

Section 4.17 Manufacturers’ Warranties

The Operator shall be responsible for maintaining all manufacturers’ warranties on new equipment
purchased by the Municipality after the Commencement Date. In addition, the Operator shall assist the
Municipality in enforcing the warranties and guarantees, if any, for existing equipment used in connection
with the operation of the Facilities. Under no circumstances shall the Operator’s obligations hereunder
include any express or implied warranties with respect to all Facilities equipment.

Article 5 CAPITAL PROJECTS
[THIS ARTICLE INTENTIONALLY LEFT BLANK]
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Article6 ENVIRONMENTAL COMPLIANCE
Section 6.1 Environmental Compliance Guarantee

The Operator hereby guarantees (the “Environmental Compliance Guarantee™) that the operation of the
Facilities will comply with the all provisions of Applicable Law, including the Municipality’s
Environmental Permits, subject to the following conditions:

(a) The receipt at the Facilities of influent that contains Non-Processible Water or Wastewater,
and/or

) An event of Force Majeure or Shutdown; and/or

(©) Municipality’s failure or refusal to approve or fund necessary Capital Improvements,

maintenance, repair, and/or replacement activities in excess of the single expenditure repair and
maintenance approval limit or the Annual Repair and Maintenance Limit; and/or

(d) Municipality’s failure or refusal to approve operational/process changes necessary in order to
allow the Operator to continue to comply with Applicable Law.

(® Non-compliant conditions caused by water delivered to the Municipality by the Foss water
system.

In the event that the Operator is excused from meeting the provisions of the Environmental Compliance
Guarantee for any of the reasons set forth in this Section above, the Operator shall provide the best
treatment reasonably possible within the constraints of the Facilities’ design, condition and physical
limitations and shall resume normal operations within a reasonable time.

Section 6.2 Fines and Penalties

In the event that wastewater discharge or treated water violations occur following the Commencement
Date and such violations constitute a breach of Operator’s Environmental Compliance Guarantee, the
Operator shall be responsible for fines, penalties, or damages or the admission of Operator fault for
violations that may be imposed by Applicable Law. Prior to settlement or payment of any such fines,
penalties or damages, the Operator reserves the right to contest government or private actions, suits or
proceedings for violations through administrative procedures or otherwise.

Article7 MUNICIPALITY’S RESPONSIBILITIES
Section 7.1 Municipality’s and Operator’s Representatives

On or before the Commencement Date, the Municipality and the Operator shall each designate authorized
representatives (each an “Authorized Representative™) to administer this Agreement. Either party to this
Agreement shall provide written notice to the other party of any change to the Authorized Representatives
no less than fifteen (15) days prior to said change.

Section 7.2 Permits

The Municipality shall be responsible for obtaining, maintaining and directly paying for all state, federal,
and local permits and licenses required for ownership, operation and maintenance of the Facilities,
including without limitation, the Municipality’s Environmental Permits. Municipality shall also be
responsible for the payment of all regulatory and governmental fees associated with ownership and

Page 14



operation of the Facilities and the Municipality’s equipment used in connection with the operation and
maintenance of the Facilities. The Operator shall provide reasonable assistance to the Municipality in
obtaining and maintaining all required state, federal, and local permits and licenses associated with the
ownership, operation and maintenance of the Facilities. Operator shall notify Municipality when it
becomes aware of any permits and licenses currently required by Applicable Law, or which may be
required in the future, that the Municipality does not currently possess.

Section 7.3 Utilities

@ Except as provided in Section 7.3(b) below, the Municipality shall assume all responsibility and
cost for arranging for the delivery of utility services to the Facilities, including water, electricity
natural gas services, phone and high-speed internet service and shall be responsible for
maintaining water service to the Facilities at its sole cost and expense.

) The Operator shall assume all costs related to the consumption of electric power, gas and
telephone usage, including internet service, at the Facilities, except as provided in Section 8.4.

Section 7.4 Compliance with Laws

The Municipality will comply with Applicable Law pertaining to the management, ownership, operation,
maintenance, repair and replacement of the Facilities to the extent that the responsibility of complying
with those laws is not specifically assumed by the Operator under the terms of this Agreement. The
Operator shall not be responsible for Municipality’s failure to comply with any provision of Applicable
Law that is not otherwise specifically assumed by the Operator hereunder. In the event that Operator
becomes aware that the Municipality is in violation of Applicable Law, Operator shall inform the
Municipality. Notwithstanding this provision, any failure to inform the Municipality shall not render
Operator responsible for violations of Applicable Law by the Municipality.

Section 7.5 License to Use the Facilities

The Municipality hereby grants the Operator, without charge, a license during the term of this Agreement
for the Operator’s use of the Facilities, including all equipment, structures, facilities and vehicles under
Municipality’s ownership and which have been assigned by Municipality to the Facilities. The
Municipality shall provide Operator with a list of such items on or before the Commencement Date and
shall update the list from time-to-time as necessary. Operator shall not use such items for any purpose
other than the performance of the Services hereunder.

Section 7.6 Notice of Litigation

In the event that the Municipality receives notice of or undertakes the defense or the prosecution of any
action, claim, suit, administrative or arbitration proceeding or investigation in connection with the
ownership, operation and/or maintenance of the Facilities and/or this Agreement, the Municipality shall
give the Operator prompt notice of such proceedings and shall inform the Operator in advance of all
hearings regarding such action, claim, suit, proceeding, or investigation. In the event the Operator
receives notice of any action, claim, suit, administrative or arbitration proceeding or investigation in
connection with the ownership, operation and/or maintenance of the Facilities and/or this Agreement, the
Operator shall give Municipality prompt notice of such proceedings.

Section 7.7 Access

The Municipality shall have full and unrestricted access to any and all parts of the Facilities at any and all
times to review the performance of the Operator and inspect the Facilities during normal business hours.
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If notice is not provided prior to any such visit or inspection, such visit or inspection must be announced
immediately upon the arrival of the visiting and/or inspection party at the Facilities. In connection with
such visits and inspections, the Municipality agrees on behalf of itself, and further agrees to require its
agents, licensees, or invitees, to comply with all reasonable safety rules and regulations adopted by the
Operator and/or promulgated by any governmental authority that regulates work place safety.

Section 7.8 Combined Sewer Overflow and Infiltration and Inflow

(@ The Municipality shall be responsible for complying with applicable combined sewer overflow
regulations under local, state and federal laws and the Operator shall not be responsible for any
such noncompliance or resulting penalties or fines.

(b) The Municipality shall maintain all sewer lines, pipes, force mains, and all other wastewater
transportation lines that are not part of the Facilities under Operator’s control in a manner that
will control, to the extent practicable, any leakage of water and/or wastewater from or any
infiltration or inflow of storm water into any such lines to the extent that the infiltration or
inflow causes damage to the operation of any of the Facilities.

Section 7.9 Approval or Disapproval of Proposed Extraordinary Costs

In the event that the Operator provides written notice to the Municipality in accordance with Section
4.5(b) that it proposes to incur an expenditure requiring the Municipality’s approval, the Municipality
shall provide Operator with approval or disapproval of the proposed action within four (4) business days
of receipt of such notice.

Section 7.10  General Authority

The Municipality shall perform all duties and discharge all responsibilities and obligations relating to the
operation and maintenance of the Facilities not expressly assumed by the Operator pursuant to the terms
of this Agreement.

Article 8§ COMPENSATION
Section 8.1 Base Compensation

(a) For the period beginning on the Commencement Date, the Municipality shall pay the Operator

an annual fee (the “Base Compensation”) in the amount of
dollars ($ ). The Base Compensation shall
be payable in equal monthly installments of
dollars ($ ), in advance, on the first day of each and every month for the duration
of the Agreement, as adjusted pursuant to subparagraph (b) below.

) The amount of the Base Compensation shall be increased as of each Adjustment Date in
accordance with the formula set forth in Exhibit D hereunder in proportion to the Price Index
Increase and in order to account for the Baseline Conditions that have been reset and
established as the baseline for the succeeding Agreement Year. Unless, as calculated in
accordance with Exhibit D, the Base Compensation is to be reduced by twenty-five percent
(25%) or more during any consecutive three (3) year period during the term of this Agreement,
the Base Compensation shall not be reduced by virtue of this Section.

(c) The Municipality shall pay the Operator at the then current rate of compensation until such time
as the Operator notifies the Municipality that the Base Compensation has been adjusted.  In
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conjunction with such notification, the Operator will invoice the municipality for any additional
compensation owed retroactive to the Adjustment Date and the Municipality shall pay such

invoice within thirty (30) days.
Section 8.2 Annual Repair and Maintenance Limit

The Operator will track Annual Maintenance Expenditures incurred against the Annual Repair and
Maintenance Limit. If, at any point during the Agreement Year, the actual Annual Maintenance
Expenditures incurred to that point exceed the Annual Repair and Maintenance Limit, the Operator will
invoice the Municipality for the excess costs in accordance with Section 8.4 and will continue to invoice
any additional excess costs on a monthly basis thereafter. Any portion of the Annual Maintenance Limit
that has not been spent at the end of each Agreement Year will be credited to the Municipality against the
Based Compensation in the subsequent Agreement Year. In the event the Agreement is not renewed in
accordance with Section 9.1(b), any portion of the Annual Maintenance Limit that has not been spent at
the end of the final Agreement Year will be reimbursed to the Municipality within thirty (30) days
following the end of the final Agreement Year.

Section 8.3 Additional Services

Except in connection with an Emergency or Shutdown, the parties shall agree upon a price for any
Additional Services to be provided by the Operator prior to the delivery of such Additional Services. The
Municipality shall pay the Operator at the agreed price for any Additional Services within thirty (30) days
of receipt of Operator’s invoices for such Additional Services.

Section 8.4 Other Costs and Expenses

Unless specifically provided otherwise in this Agreement, the Operator will not be required to bear the
costs of the following:

(@ Expenses resulting from a change in the scope of Services or physical change(s) to the
Facilities in accordance with Section 8.5;

b) Expenses resulting from a Change of Law in accordance with Section 8.5;

© All repairs necessitated by the occurrence of a disabling event qualifying under the definition of
Force Majeure or Shutdown hereunder;

(d) Special, additional or extraordinary expenses incurred by the Operator in providing an
emergency response following the occurrence of a disabling event qualifying under the
definition of Force Majeure or Shutdown hereunder;

(e) Water or sewage use fees associated with and/or equated to domestic water usage and/or
wastewater discharge including the all sewer service charges and volume charges levied under
the Sewer Use Ordinance;

® Expenses related to municipal or private surveillance and alarm monitoring by third party
vendors;

(» Fire protection;

(h) Professional engineering fees;
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6] Expenses resulting from hydraulic or organic loads exceeding the Baseline Conditions. All
calculations to determine whether or not the Baseline Conditions have been exceeded shall be
made annually as of each Adjustment Date;

Q)] Expenses incurred from the treatment of Non-Processible Water or Wastewater, including
without limitation, any penalties and fines that may be assessed as a result therefrom;

(k) All costs attributable to the consumption of electric power at rates above the Baseline Power
Rate (as adjusted on each Adjustment Date in the manner set forth in the definition of such
term);

)] Capital Improvements, unless agreed to otherwise by the parties;
(m) Taxes as provided in Section 8.6 below;

(n) All expenses necessitated by the repair and/or replacement of equipment or structure damages
by parties unrelated to and not under the supervision of the Operator;

(0) Any and all Annual Maintenance Expenditures in excess of the Annual Repair and
Maintenance Limit.

() Any cost for each and every other obligation assumed by the Municipality pursuant to this
Agreement, but not specifically delineated in this Section 8.4.

()] Laboratory analyses paid for under the State permit fees.

The Municipality shall directly pay and/or reimburse and/or compensate the Operator for all expenses
incurred or paid by the Operator for those items listed in (a) through (q) above within thirty (30) days of
Operator’s submission of Operator’s invoices. For the listed items specified above, the Municipality shall
reimburse or compensate the Operator only for authorized costs incurred by the Operator. All costs or
expenses subject to reimbursement (excluding any taxes as provided in Section 8.6 below, or Surcharges)
shall include an administrative fee of ten percent (10%), plus any finance costs incurred in connection
with any or Capital Improvements financed by the Operator for the benefit of the Municipality.

Section 8.5 Change in Scope

(a) In the event of a change in scope or Change of Law which results in the necessity for either an
increase or decrease of ten percent (10%) or more in the Operator’s cost of providing the
Services hereunder, one party may provide notice to the other party in accordance with Section
12.8 and the parties shall negotiate in good faith to adjust the Base Compensation to account for
such change in Operator’s costs. If the parties are unable to reach a negotiated agreement within
thirty (30) days of the date of notice, then the contract may be terminated immediately by either
party.

(b) Reduction of the overall scope of Services performed by the Operator under this Agreement
may not, over the entire term of this Agreement, reduce the Base Compensation by an amount
greater than ten percent (10%) of the Base Compensation as of the Commencement Date.

Section 8.6 Taxes

Municipality shall pay all property, ad valorem, franchise, sales, use, excise, gross receipts, transaction
privilege or other taxes, if any, associated with the Services and the ownership, operation and
maintenance of the Facilities, other than taxes imposed on Operator’s net income or payroll. Municipality
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shall pay directly or reimburse Operator for any such taxes that Operator may be required to pay unfler
Applicable Law, including without limitation, any and all sales, use, gross receipts and/or transacthn
privilege taxes due in connection with or as a result of the Operator’s purchase, consumption, or use, in
performing the Services hereunder, of tangible personal property and/or subcontracted services.

Section 8.7 Accrual of Interest on Late Payments

Any and all late payments due to either party from the other party shall accrue interest at the rate of one
and one-half percent (1%%) per month or the maximum rate permitted by Applicable Law, whichever is
greater, from the original due date and until payment is received.

Article 9 TERM AND TERMINATION
Section 9.1 Term

(a) This Agreement shall remain in full force and effect for five (5) years from the Commencement
Date unless terminated for cause as provided for in Section 9.2 below.

(b) Thereafter, this Agreement shall be automatically renewed for successive five (5) year periods
unless cancelled in writing by either party at least sixty (60) days prior to the expiration of the
then current term. Modifications to the Base Compensation shall be made pursuant to Section
8.1(b) of this Agreement.

Section 9.2 Termination

(@) The failure of either party to comply with any of the material terms of this Agreement shall
constitute a default. Upon default by one party, the other party shall send written Notice of
Termination. Such notice shall clearly specify the nature of the default and provide the
defaulting party forty-five (45) days to cure the default. If the default is capable of being cured
within forty-five (45) days but is not cured within forty-five (45) days, the Agreement shall
terminate at midnight of the forty-fifth (45th) day following receipt of the Notice. In the case of
default that cannot be cured within forty-five (45) days, this Agreement shall not terminate so
long as the defaulting party has given written notice of the extension to the other party and the
defaulting party has commenced and is diligently pursuing a cure. Evidence of such cure and its
diligent pursuit shall be provided from the party determined to be in default to the satisfaction
of the other party.

b) In the event of the termination of this Agreement under (a) above, the Municipality shall pay
Operator for the Services provided and invoiced by Operator up to the effective date of
termination plus the unamortized balance of Capital Improvements financed or paid for by the
Operator as reflected on Operator’s financial statements. Payment shall be made within thirty
(30) days of the date of termination.

Article 10 RISK MANAGEMENT
Section 10.1 Indemnification

(a) During the term of this Agreement, the Operator shall defend, indemnify and hold harmless the
Municipality and its respective successors and assigns (each is referred to herein as an
“Indemnified Party”) against any and all liability for damages, costs, losses, and expenses,
including reasonable attorney’s fees, resulting from any claim asserted by a third party against
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the Indemnified Party for wrongful death, bodily injury and/or property damage, but only to the
extent caused by the willful or negligent acts or omissions of the Operator. Notwithstanding
any of the foregoing, with respect to any loss, damage, injury or other claims made against the
Municipality as a result of or based upon the presence, removal, handling, storage, release,
discharge, escape or other disposition of any hazardous substances, waste, pollutants or
contaminants, the Operator’s obligations to Municipality for indemnity and/or contribution
shall not apply if such removal, handling, storage, release, discharge, or other disposition is not
required by any local, State or federal law, rule or regulation, or where the loss, damage, injury
or claim is not the result of Operator’s gross negligence or willful misconduct. The
indemnification of Operator by Municipality under this Section 10.1 is made without waiving
the Municipality’s sovereign immunity under Applicable Law.

(b)

tenns_Qf this Agreement in no event shall either party be 11able—e1theﬁdﬁeet-l-y—ei=—as—em
indemniter—of_to the other party; for any special, punitive, indirect and/or consequential

damages, including damages attributable to loss of use, loss of income or loss of profit even if
such party has been advised of the poss1b1hty of such damages _'LQ_thc_extsntthatthls_SﬁgtuL

Section 10.2  Operator’s Insurance

(a) The Operator shall provide and maintain the following levels of insurance coverage at all times
subsequent to the execution of this Agreement:

) Commercial General Liability Insurance, including contractual liability, with a limit of
one million dollars ($1,000,000) per occurrence and two million dollars ($2,000,000)
aggregate; and

(ii) Workers Compensation Insurance in compliance with the statutes of the State that has
jurisdiction over Operator’s employees engaged in the performance of Services
hereunder, to the required statutory amount; and

(iii)  Automobile Liability Insurance with a combined single limit in the amount of one million
dollars ($1,000,000).

(b) The Operator will furnish the Municipality with certificates of insurance which evidence that
policies providing the required coverage and limits are in full force and effect. In addition, the
Operator will name the Municipality as an additional insured on the general liability policy and
automobile liability policy with respect to the Services performed under this Agreement during
the term of this Agreement except for any claim against or loss suffered by the Municipality
arising as a result of Municipality’s negligence or fault and, in circumstances of joint fault or
negligence, except to the extent of the loss attributable to the Municipality’s proportionate
degree of negligence or fault. Operator agrees to provide the Municipality with thirty (30) days
notice prior to cancellation of any policy hereunder.

Section 10.3 Municipality Insurance

The Municipality will maintain all risk property insurance for the full replacement value of the Facilities;
including coverage for losses resulting from certified and non-certified acts of terrorism.
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Section 10.4  Operator’s Liability

(a) In the event that claims(s) raised against the Operator on account of this Agreemgnt, or on
account of the Services performed hereunder, is/are covered under Operator’s insurance
policies required of the Operator hereunder, the Operator shall not be responsible for any 'loss,
damage or liability beyond the policy amounts contractually required hereunder and the limits
and conditions of such insurance policies. With respect to any cause of action and/or claim
raised against the Operator that is not covered by the insurance policies required of the
Operator hereunder arising under this Agreement, Operator’s liability shall not exceed an
amount equal to the Base Compensation in effect during the Agreement Year in which such
cause of action and/or claim is raised against the Operator.

Article 11 DISPUTE RESOLUTION
Section 11.1  Applicability

To affect a timely and efficient resolution of disputes that may arise during the term of this Agreement,
the parties hereto agree that all claims, controversies and disputes, shall be resolved pursuant to Section
11.2.

Section 11.2  Disputes

If a dispute arises pursuant to this Agreement and is not resolved by mutual agreement within sixty (60)
calendar days and the dispute involves any matter(s) primarily requiring the exercise of engineering
judgment and involves an amount, if any, of two hundred thousand dollars ($200,000) or less, the dispute
shall be brought to the Independent Engineer who shall assume exclusive jurisdiction thereof. Any other
dispute may be brought to the Independent Engineer mutually by the parties or shall be subject to
resolution as the parties deem appropriate, including through mediation, arbitration or litigation. The
determination of whether a matter primarily requires engineering judgment shall be resolved in
accordance with procedures established by the American Arbitration Association. The Independent
Engineer shall be required to make a final determination within thirty (30) days from receipt of such
dispute by the Independent Engineer. The Municipality and the Operator shall be bound by the terms of
the Independent Engineer’s final determination. The determination by the Independent Engineer shall be
made in writing, shall contain written findings of fact on which the decision is based and shall be
specifically enforceable by a court of competent jurisdiction. The reasonable expenses of both parties
incurred in connection with the resolution of any dispute hereunder shall be borne and paid for by the
party losing such dispute; except, however, that each Party shall bear the cost of its own attorney’s fees,
unless the Independent Engineer determines that the nature of the action or defense of the losing Party
was frivolous, in which event the prevailing party’s fair and equitable attorney’s fees incurred will be paid
by the losing party in addition to the losing party’s payment of other expenses.

Section 11.3  Selection of Independent Engineer

The Independent Engineer, and any successor Independent Engineer, shall be mutually selected by the
parties herein to serve in such capacity pursuant to this Agreement. The Independent Engineer shall not
otherwise be affiliated with either party or associated with the transactions contemplated by this
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Agreement. Such Independent Engineer shall have substantial knowledge with respect to water and
wastewater treatment systems. Fees of the Independent Engineer so selected shall be paid one-half by the
Operator and one-half by the Municipality. The Operator and the Municipality shall cooperate to retain
the Independent Engineer upon terms and conditions mutually satisfactory to the Operator and the
Municipality as soon as practicable after selection of the Independent Engineer.

Section 11.4  Replacement of the Independent Engineer

If the Independent Engineer resigns, if the parties mutually agree to terminate the services of the selected
Independent Engineer or if either party demonstrates that the Independent Engineer is subject to a conflict
of interest or has committed malfeasance, then the parties shall mutually agree on a replacement. The
successor Independent Engineer shall not otherwise be affiliated with either party or associated with the
transactions contemplated by this Agreement. The successor Independent Engineer shall also have
substantial knowledge with respect to water and wastewater treatment systems. If the Operator and the
Municipality have not agreed upon the selection of a successor Independent Engineer within ninety (90)
days of the resignation or termination of the Independent Engineer, the parties shall arrange for a new
Independent Engineer to be selected by the American Arbitration Association as expeditiously as
possible. The successor Independent Engineer’s fees shall be paid in the same manner as provided in
Section 11.3,

Section 11.5 Covenant to Continue Work

During resolution of any dispute under this Article, the Operator and the Municipality shall each continue
to perform all of their respective obligations under this Agreement without interruption or delay.

Article 12 MISCELLANEOUS
Section 12.1  Relationship

Except as provided in Section 4.7(a) of the Agreement, the relationship of the Operator to the
Municipality is that of independent contractor for all purposes under this Agreement, including for the
purposes of applicable wage, tax, fringe benefit and worker compensation laws. This Agreement is not
intended to create, and shall not be construed as creating, between Operator and Municipality, the
relationship of principal and agent, joint venturers, co-partners or any other similar relationship, the
existence of which is hereby expressly denied.

Section 12.2  Construction

In construing this Agreement, the following principles shall be followed: (i) no consideration shall be
given to the captions of the articles, sections, subsections or clauses, which are inserted for convenience
in locating the provisions of this Agreement and not as an aid in construction; (ii) no consideration shall
be given to the fact or presumption that any of the parties had a greater or lesser hand in drafting this
Agreement; (iii) examples shall not be construed to limit, expressly or by implication, the matter they
illustrate; (iv) the word “includes” and its syntactic variants mean “includes, but is not limited to” and
corresponding syntactic variant expressions; (v) the plural shall be deemed to include the singular, and
vice versa; (vi) each gender shall be deemed to include the other genders; (vii) each exhibit, appendix,
attachment and schedule to this Agreement is a part of this Agreement; and (viii) any reference herein or
in any schedule hereto to any agreements entered into prior to the date hereof shall include any
amendments or supplements made thereto.
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Section 12.3  Entire Agreement; Amendments

This Agreement contains the entire agreement between the Municipality and the Operator and supersedes
all prior or contemporaneous communications, representations, understandings or agreements. This
Agreement may be modified only by a written amendment signed by both parties.

Section 12.4 Waiver

The failure on the part of either party to enforce its rights as to any provision of this Agreement shall not
be construed as a waiver of its rights to enforce such provisions in the future.

Section 12.5  Assignment

This Agreement shall be binding upon the successors and assigns of each of the parties, but neither party
shall assign this Agreement without the prior written consent of the other party, which consent shall not
be unreasonably withheld. The Municipality may assign this Agreement to a new owner of the Facilities
if the Municipality sells the Facilities, provided, however, that such assignee expressly and in writing
assumes all obligations of the Municipality under this Agreement. Nothing contained in this Section 12.5
shall be construed to release either party in the event of an assignment of either party’s interest.

Section 12.6  Force Majeure

A party’s performance of any obligation under this Agreement shall be excused if, and to the extent that,
the party is unable to perform because of any event of Force Majeure. In any such event, the party unable
to perform shall be required to resume performance of its obligations under this Agreement upon the
termination of the event or cause that excused performance hereunder.

Section 12.7 Governing Law and Venue

The Agreement shall be governed by and construed in accordance with the laws of the State. The parties
agree that the venue of any action arising from this Agreement shall be in the appropriate State court
having competent jurisdiction located in the judicial district in which the Municipality is located.

Section 12.8 Notices

All notices will be in writing and shall be deemed given when mailed by first class mail or delivered in
person. Notices required to be given to the Operator will be addressed to:

Severn Trent Environmental Services, Inc.
1200 East Georgia Ave

Chickasha, OK 73018

Attn: Dave Gentry

With a copy to:

Elias Group LLP

411 Theodore Fremd Avenue
Rye, NY 10580

Attn; Dan Elias, Esq.
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Notices required to be given to the Municipality will be addressed to:

The City of Clinton
P.O.Box 1177

Clinton, Oklahoma 73601
Attn: Public Works Director

Section 12.9  Severability

Should any part of this Agreement for any reason be declared invalid or void, such declaration will not
affect the remaining parts of this Agreement, which will remain in full force and effect as if the
Agreement had been executed with the invalid portion eliminated.

Section 12.10 Counterparts

This Agreement may be executed in more than one counterpart, each of which shall be deemed an
original.

Section 12.11 Modification of Agreement

No change in or modification, termination or discharge of this Agreement, in any form whatsoever, shall
be valid or enforceable unless it is in writing and signed by the party to be charged therewith or its duly
Authorized Representative, provided, however, that any change in or modification, termination or
discharge of this Agreement expressly provided for in this Agreement shall be effective as so provided.

Section 12.12 Survival

Termination or expiration of this Agreement shall not release either party from any liabilities or
obligations set forth in this Agreement which (i) the parties have expressly agreed shall survive any such
termination or expiration; or (ii) remain to be performed or by their nature would be intended to be
applicable following such termination or expiration.

IN WITNESS WHEREOF, the parties have duly executed this Agreement effective as of the date
first set forth above.

MUNICIPALITY:

By:

Title:

SEVERN TRENT ENVIRONMENTAL SERVICES, INC.

By:
Title:

Approved as to form and legal sufficiency this day of
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